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Name & Address of the Appellant & Respondent
M/s. AS PER ORDER.

P A T o ST ST IHT BRAT § T 98 §9 oSW B KT genRefe Fr
Y TQ e SIRFT BY onfier A1 TR AT IR PY FHa & |

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

WG TRBR BT TTIE0T IS

Revision application to Government of India :

(1) o SaeT e SRigE, 1004 B R S A aA TG AE @ IR A
qa R B SU-URT & WH TP B Sfard YRIIENT USSR Hfod, ARG WK,
S e, woRa feT, el |, Shed € 9ae, e we, S faeel ¢ 110001 @I
T ST IR | ‘

) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) Ife A1 @) B B Wt F oig G T eREE W B ISR A1 o PREM
¥ el TUSFIR ¥ TR SR ¥ A6l o W §¢ A H, a1 Rl AverR ar weeR §
=% 95 el e # a1 Rl HoSTTR # B el fbar @ <R g% w

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) wd @ aE] R R ar wew & FEife W w @ e B AR & ser ges
) HIel TR SIS Yo D RIS B AHe § O WG & arex e W ar e # i
g

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. :

() aﬁﬂmﬁgumdﬁﬂ’ﬁ?’fwfﬁw(#Wmﬂﬁﬂaﬁ)ﬁﬂfﬁﬁo‘mw
Aol B |

(C) In case of goods exported outside India export toa(Neg:glsoL Bhutan, without payment of
duty. . v J'—Z@(\j\
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) o= ST goo (ordie) FrammEen, 2001 & 99 9 & i, fifvfie gom e
3-8 ¥ €I ufoRl ¥, dftT ey & Ui emew UE e @ O A9 @ iR qo-enew ud
el Qe B a—al URidl & WY SR Smaed T WM Ay | SWe Wl @rer §. ol
geadliy & SfTid URT 35— W FRIRG 1 & WA & 99 B A1 SRIR—6 e @ Uiy
ol B a3y | ,

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.

(2) RfESH oees & |RT W81 o™ Yh9 e ol BUd I1 SS9 B a B9 200 /—
T A &1 SIY 3R T8l Herel <hd U o § SATET 81 a5 1000/~ W1 B Y Bl
S |

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is

Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

Il gop, BT SeUIG Yo TG HaATHY i ~ITameiesRel & iy srdier—

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) P SeaTaE Yo AT, 1944 BT GRT 35— vodi /35—3 B Sfaia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

() LWW@WWWW@W,W@MW J&b TG HATPR
SdTell =graTfereer 1 fady difder ave e . 3. oR. &, qR¥, T2 ficeh @1 vd

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(@) vwfaied aRess 2 (1) F § 907 FgaR & rerar &) andid, srfiel & Awer & <G
Yo, Bl ST [ob Td qaTHR A SRRy (Re) & uldew esig Gifde,
TG ¥ 320, Y Aeel RIS HATSUS, NEll IR, STEHETEIE—380016,

(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(@) @wIY SwET Yed (erdie) e, 2001 B URT 6 @ iR wow 5U-s § RuiRg
fohy srgame el =l @t T arfiel & faey andiel 5y MU oy @ IR uREl wRq
TRl SIS Yoh B AN, SIS B AT SR RN T JA B¢ 5 ARG A1 SEY B ¥ I8t
B 1000,/ — WIE A BT | STl SeIq Yo BN AN, @IS PR SR AT T AT
B 5 A g1 50 WG GH T Al BUY 5000/~ W Ao 86| o S ges & A,
IS BT AT IR [T T AT WY 50 G AT SEA WG & g8 WIT 10000 /— B
worel g | B B e VR @ AW W Xaife 5 give & wY F gy @ o | 98
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The appeal to the Appellate Tribunal shall be filéd in-.quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2_0‘0_‘1.\_‘aﬁ'd\;§hall be accompanied against
(one which at least should be accompanied by a feé /of Rs.1 ,‘OOO/{-’; ‘Ré.5,000/— and Rs.10,000/-
where amount of duty / penalty / demand / refund is-upto 5 !;ac;;,,_s La}'é t6,50 Lac and above 50 Lac
respectively in the form of crossed bank draft in fév;;,gr'of}ASs}t/.;}Régistar of a branch of any .

-
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nominate public sector bank of the place where the bench of any nominate public sector bénk of
the place where the bench of the Tribunal is situated

(3) IR = smew ¥ o T omet @ WA g & O v T ey S R B 31 g ST
31 9§ frar W @ity 9 9 B 1 g N 5 R o o 9 e @ fow wunRefy  enfiehw
TAERROT B T A AT DT TRBR B T Ae fBar or €|

In case of the order covers a number of order-in-Original, fee for each O.1.0O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) e Yo JMRFTH 1970 TN WA oY SFNfi—1 @ il FRriRa v ergER
ST MG AT o e FRRT ol Wiy & ofee # W UR% & Ue Uk W
%.6.50 U BT AT Yo fSHT T BT A1 |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.

(5). =9 IR A A @1 FREE FR are FIEl @ SR ) e sneefia fhar o
mw,ﬁﬂwwwwmmﬁw(mﬁﬁ)ﬁﬂq 1982 ¥
|

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) i e, mmamwmmm(m%mmmmﬁ
FTEIT 3G Yo NTATNTH, ¢/yy HY 4T 39 & Jfereia e (@edr- 3) ARG R02¥(08Y F
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é ¥, g A Ree Y 7€ G- ST e srfevard €, werd B g ey & 3iesier A v e arelt
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M T 11 2 §F st PuiRe @

(i)  QYerde FTAT AT o AE IJorT A

(i) Qerde e PAEe & e 6 & soela &7 WA

— 3o er T P 5 4R & WTaTe Rieeer (6. 2) 30, 2014 ¥ ameer 4 o Rl srefteltr wftrary &
wereT Rrareier wueTe rsif wa srefier &Y A aigt el

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount

specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
_section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax

under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(0 amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) waﬁar%mmmm%wamawmawmmﬁmﬂaaa’rmmmaw
¥ 10% mwmmmmﬁaﬁaﬁaﬁmé?m% mmmwa‘»’rmawa“r%l

(6)(i) In view of above, an appeal against this, @rdemsh Il lie before the Tribunal on
payment of 10% of the duty demanded where duty oudutyeandxpenalty are in dispute, or
penalty, where penalty alone is in dispute.” e e '_
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ORDER-IN-APPEAL

Two appeals have been filed by [a] M/s. Shako Flexi Pack Private Limited,
Survey No. 1023/P/13, 1024/14, Ghumasan, Near Sandvik Asia Limited, Ahmedabad,
Mehsana Highway, Village Rajpur, Tal. Kadi, District Mehsana, Gujarat [hereinafter
referred to as appellant-1] and [b] Shri Vivekbhai B Kothari, Director of appellant-1
[hereinafter referred to as appellant-2] against OIO No. AHM-CEX-003-ADC-MLM-055-
15-16 dated 26.2.2016, issued on 4.4.2016, passed by the Additional Commissioner,

Central Excise, Ahmedabad-III Commissionerate (for short - adjudicating authority).

2. Briefly stated, the facts are that audit officers, vide para 4 of their Final Audit
Report No. Ex-36/2013-14 dated 11.10.2013, issued from F. No. VI/1(b)-192/1A/12-
13/AP-111, raised an objection that appellant-1 had utilized CENVAT credit for payment of
duty in respect of cylinders on which CENVAT credit of capital goods was availed, in
excess of the .CENVAT credit taken on the said .cylinders, thereby contravening Rule
3(4)(c) of the CENVAT Credit Rules, 2004.  Accordingly a show cause notice dated
29.9.2015 was issued to the 'appellant-l, covering the period from 2010-11 to 2012-2013
demanding CENVAT amounting to Rs. 8,53,309/- along with interest. The notice further
proposed penalty on appellant-1 and appellant-2. This show cause notice was adjudicated
vide the impugned OIO wherein the adjudicating authority confirmed the demand along

- with interest and also imposed penalty on the appellant-1 and appellant-2.

3. Feeling aggrieved, both the appellants have filed this appeal, raising the below
mentioned averments:

Appellant-1

(a) the adjudicating authority has overlooked some of the contention of the
appellants and proceeded to confirm the demand after invoking extended period
of limitation;

(b) the show cause notice dated 29.9.2015 has invoked section 11A(S) of the
Central Excise Act, which was omitted on 14.5.2015;

(c¢) that they wish to rely on the case of Cyril Lasardo (Dead)[2004(7) SCC 431],
Shukla and Brothers [2010(254) ELT 6(SC)];

(d) that cylinders are capital goods and the appellant had rightly availed credit on
the same and used them in relation to manufacture of duty paid printed
polyester films and pouches; _

(e) that ownership of capital goods is irrelevant to decide the eligibility for credit;
that they wish to rely on the case of Pepsi Food [2010(254) ELT 284];

()  that unless and until the cylinders are physically removed from the factory,
there is no excise duty implication;

(g)  that the cylinders do not physically move from the factory of the appellants; that
the cylindérs purchased from third party vendors are used for manufacture of
final products; that the cylinders are sold by the appellants to the customers,
such cylinders are never removed outside the factory and only a transfer of
ownership of the cylinders takes place;

(h)  that they would like to rely on the case of BPL Electronics [1994(71) ELT 801],
Elcon Clipsal India Limited [2002{146)#ELT 360, Jamna Auto Industries
Limited [2001(130) ELT 181], Hero Motois. Limited [2014(310) ELT 729],

R TR /' .

P
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Commissioner of Central Excise, Tiruchirappalli [2015(323) ELT 290 (Mad)],
Bilt Industrial Packaging Company [2007(216) ELT 217], and other case laws; -

(i)  in the present case there is no requirement to reverse credit of duty paid on
cylinders as there is no physical movement of such goods outside the premises
the appellants; that there is merely a change of ownership of cylinders;

()  that the entire situation is revenue neutral in as much as excess utilization of
credit if any would have led to payment of excise duty through PLA in future;

(k) the demand is completely barred by limitation as there is no element which
warrants invocation of extended period;

(I)  that no penalty is imposable on the appellants;

(m) that as there is no violation of the provisions of Rule 25(1) of the Central Excise
Rules, 2002, the goods are not liable for confiscation.

Appellant-2

(a) to invoke provisions of Rule 26(1) of Central Excise Rules, 2002 the person
should have knowledge or reason to believe that the goods are liable for
confiscation and must have dealt with the goods in the manner specified in the
rules;

(b) appellant was not concerned with any of the above activity in relation to goods
in question inasmuch as the scope of work of the appellant is limited to
administrative activity;

(c) that they would like to rely on the case of Godrej Boyce [2002(148) ELT 161},
S K and Company [2006(203) ELT 137] and Prompt Castings Private Limited
[2012(284) ELKT 641].

4. Personal hearing in respect of both the appeals was held on 17.1.2017, wherein
Shri Ishan Bhatt, Advocate appeared on behalf of both the appellants and reiterated the
submissions advanced in the grounds of appeal. He also submitted copies of nine case laws

to substantiate their grounds.

5. I have gone through the facts of the case, the appellant’s grounds of appeal, and
submissions made at the time of personal hearing. The question to be decided in the
present appeal is whether the confirmation of demand under Rule 14 of the CENVAT
Credit Rules, 2004 read with Section 11A of the Central Excise Act, 1944, is correct or

‘otherwise?

6. I find that the adjudicating authority has confirmed the demand on the grounds
that:

e in case of any excisable goods on which CENVAT credit is taken at the time of receipt,
when sold, at the time of removal of goods, an amount equal to the credit taken is required
to be reversed; _

o that the credit rules do not provide for debiting an amount higher than the credit originally
taken; ’

e that there was non disclosure of information and wiliful misstatement of facts while filing

ER-1 returns during the relevant. period; that the department had no means to verify

!

whether at the time of sale of the capital goods a higher duty amount was debited;
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o that since there is a contravention of the provisions of CENVAT Credit rules, the

impugned goods are liable for confiscation.

7. The relevént extracts of the CENVAT Credit Rules, 2004, which deals with

removal of capital goods is reproduced below, for ease of reference:

“Rule 3. CENVAT credit. -
(5) When inputs or capital goods, on which CENVAT credit has been taken, are

removed as such firom the factory, or premises of the provider of output service, the
manufacturer of the final products or provider of output service, as the case may be,
shall pay an amount equal to the credit availed in respect of such inpuls or capital
goods and such removal shall be made under the cover of an invoice referred to in
rule 9:

Provided ... ... :

Provided further that if the capital goods, on which CENVAT Credit has been taken,
are removed after being used, the manufacturer or provider of output services shall
pay an amount equal to the CENVAT Credit taken on the said capital goods reduced
by the percentage poinis calculated by straight line method as specified below for
each quarter of a year or part thereof firom the date of taking the CENVAT Credit,
namely:--

(a) for computers and computer peripherals:

(b) for capital goods other than computers and computer peripherals @2.5% for
each quarter,

(54) If the capital goods are cleared as waste and scrap, the manufacturer
shall pay an amount equal to the duty leviable on transaction value.

[emphasis supplied]

8. Plain reading of the text of the rule, ibid, elucidates that the basic condition is -

when the inputs or capital goods on which credit is availed, are removed from the factory,

the manufacturer shall pay an amount to the credit availed in respect of such inputs or
capital goods and such removal shall be made under the cover of an invoice. The appellant
has contended that the cylinders on which capital goods credit wés availed was purchased
from third party vendors and were sold by them to their customers; that these cylinders
were used by the them in the manufacture of duty paid printed polyester films and

pouches; that these cylinders were never removed outside the factory of the appellant; that

only a transfer of ownership of the cylinder, took place. It is in this background that the
appellant has contended that there is no need for them to pay an amount equal to the credit

availed on the cylinders.

9. Before deciding the issue, what needs to be gone into is, was the appellant
required to pay the amount under the CENVAT Credit Rules, 2004, in the first place. I find
that the adjudicating authority except for stating the law insists on payment of an amount
equivalent to the CENVAT credit availed only in case of removal [refer para 22], is silent
on whether the goods on which credit is availed, i.e. cylinder, has been removed from the

factory of the appellant or otherwise. Rule 5 or SA of the CENVAT Credit Rules. 2004,
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would be applicable only if the disputed capital goods have been removed. The facts, I

find are not properly coming out in the present dispute.

10. In the absence of any clear finding it is not known as to whether the capital

goods, in dispute were removed. Therefore, I am left with no choice but to remand the

case to the adjudicating authority, to pass a clear finding as to whether the capital goods in

question were removed or not as it has a major bearing on the case. While remanding the
matter, I rely on the case of M/s. Honda Seil Power Products Ltd [2013(287) ELT 353].

11. In view of the foregoing, the impugned order of the adjudicating authority is
set aside and the matter is remanded to the adjudicating authority for compliance of
directions as mentioned supra. The adjudicating authority is also directed to observe the
principles of natural justice and decide the issue afresh after complyiﬁg with the directions

supra. Both the appeals stand disposed of accordingly.

12, ot GRT GRS el ST FIYERT 3U 0% & fRar sar ¥

12. - The appeal filed by the appellant stands disposed of in above terms.

AN 33,"’“,_/-7/—
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Date :23.02.2017
Attested

(VN%S@/

Superitftendent (Appeal-1),
Central Excise,

Ahmedabad. -
BYRP.AD.
To,. . .
M/s. Shako Flexi Pack Private Limited, | Shri Vivekbhai B Kothari, Director
Survey No. 1023/P/13, 1024/14, M/s. Shako Flexi Pack Private Limited,
Ghumasan, Survey No. 1023/P/13, 1024/14,
Near Sandvik Asia Limited, Ghumasan,
Ahmedabad Mehsana Highway, Near Sandvik Asia Limited,
Village Rajpur, Tal. Kadi, Ahmedabad Mehsana Highway,
District Mehsana, Gujarat Village Rajpur, Tal. Kadi,
' District-Mehsana, Gujarat
- Copy to:-

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .

2. The Commissioner, Central Excise, Ahmedabad-III.

3. The Deputy/Assistant Commissioner, Central Excise, Division-Kadi, Ahmedabad-III.
4, The Assistant Commissioner, System, Central Excise, Ahmedabad-III

%7 Guard File.
6. P.A.







